Challenges for Open Source
Projects when Working with
Public International
Organisations

moja.global

This disclaimer informs readers that the views, thoughts, and opinions expressed in the text
belong solely to the author, and not necessarily to the author’s employer, organization,
committee or other group or individual.

Introduction
Open source projects often face the following three challenges when working with public
international organisations like the United Nations and the Multilateral Development Banks
(for simplicity below referred to as UN):
1. Contracts assign the produced intellectual property (IP) to the contracting
organisation (i.e. UN) but the contracting organisation does not have approved
procedures to release that IP under an open source licence (so the results cannot be
used by the open source project.)
2. When products (software, data, documents, tools, etc.) are licensed, UN agencies
often exclude commercial use which reduces the usability for non-profit open
source projects too.
3. UN agencies that develop their own open source licence, reduce the adoption of
their code which is the aim of open-sourcing in the first place.
4. The UN procurement and contracting does not have appropriate procedures to
financially support open source projects.
For each of these challenges, straightforward solutions can be developed if the right level of
decision-makers can be mobilised to socialise or adjust standing procedures. To start the
discussion, this document suggests some solutions to the above listed challenges.
We are seeking to engage with managers of UN agencies to resolve these challenges.

IP Should be Easy to License to Open Source Projects
The IP challenge has already been solved by many national governments. Contracts issued
by many national public entities, no longer assign IP to the contracting organisation (e.g. the
government agency concerned) but to the contractor while requesting a verycomprehensive licence for the contracting entity (i.e. the State). UN agencies could change
their standard contracts and replace the IP transfer to the UN with leaving the IP with the
contractor and asking for a comprehensive licence to the UN.
If it is too hard to change standard contract terms, then the UN needs to establish (or if it
exists, socialise) a procedure through which it can license its IP under open source
licences.
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The programme or contract manager should have the authority to license UN-owned IP
under an open source licence. The UN (as most companies) considers IP as an asset with
financial value. (As opposed to many countries that exclude IP from their asset list
nowadays.) To transfer assets to parties outside the UN organisation, requires high level
sign off. However, licensing IP to an open source project does not amount to a transfer of
assets as the UN remains the owner of the IP. Moreover, the transfer of IP to an open source
project does not create an unfair advantage to any one party. Licensing IP to an open
source project should therefore not require high level sign off.
Even if UN rules define licensing IP to an open source project as a transfer of assets
requiring high level sign off, the procedure to follow should be documented to provide
administrative certainty to those who are responsible for licensing IP to open source
projects. At the moment, the approved procedure to licence IP including the required signoff is not known to the programme and administrative officers concerned.

Terms Should not Exclude Commercial Use
The solution to the second challenge is very straightforward: When the UN is making
products (software, data, documents, tools, etc.) available under a licence or terms of use,
commercial use should be allowed, or even better, the products should be put in the public
domain (no conditions on any use).
The “non-commercial use” clause will reduce use of non-commercial users too. There are
two main reasons for this reduced use: First, non-commercial projects might allow
commercial use in their licence, so they cannot use components that are in violation with
their licence. Second, and most important, “commercial use” is not well defined. This
creates uncertainty over allowed use and scares away potential users.
Allowing commercial use better protects the interest of voluntary contributors. Commercial
applications might generate income from the use of the open source products. Ideally, all
creators will receive a fair share of this income. This might practically not be possible or
calculable. So the financial gain might not be shared fairly across the chain of producers.
But a product also generates non-financial returns to the voluntary contributors like
reputation, recognition and feedback. These gains will be lost if commercial use is not
allowed.
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Multilateral Agencies Should Use Popular open source Licences
The solution for multilateral agencies is to use common, popular open source licences as
they will facilitate the adoption of and contributions to their code.
UN agencies (like Governments) have a tendency to develop their own open source licence.
This is undermining the goal they are trying to achieve, i.e. letting others use their code.
Agency specific open source licences are often driven by in-house counsels whose primary
responsibility is to avoid or minimize the agency’s exposure to risk. To ensure that all
possible risks and liabilities are averted, counsels prefer to write their own licence terms.
Within the UN system specifically, the references to geographic jurisdictions within the OSI
approved licenses puts at risk the Privileges and Immunities of the particular agency.
An agency-specific licence will increase the cost of re-using the code. Before the code can
be used in another project, a software developer must first check whether the licence
allows the reuse. The open source project that wants to incorporate the code released
under the agency-specific licence, will operate under its own open source licence. The
terms of the project licence might not be compatible with the agency-specific licence. The
only way to find out is to ask a lawyer to review the terms. This requires legal advice that is
often prohibitively expensive. As a result, the code will not be used on other open source
projects and the virtuous cycle of innovation UN agencies want to pursue, will not take off.
Also coders who want to improve the code under the agency-specific licence, might be
discouraged from making a contribution due to the uncertainty caused by the unknown
licence.
Open source licenses are heavily standardized and the compatibility between the most
popular licences has been debated at length and published on the net. This creates an
environment of legal certainty that contributors and downstream open source users need
when considering to work on open source code or when planning to integrate components
from other open source projects. Therefore the use of common or popular open source
licences are a condition for the development of a dynamic community of contributors and
for the widespread reuse of code in other projects.
The popular open source licences might not use the perfect wording to avoid risks and
liabilities but they should be used without modification to make open source collaboration
work. In-house counsels should use their expertise to select the most appropriate licence
for each open source project. Even though open source licences are standardized, there
are more than 1 as each software project requires a different set of rules to maximize
others’ reuse and contributions.
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Procedures Should be Developed to Support Open Source Projects
Open source projects require support from UN agencies but they cannot bid for contracts
or compete with grant proposals except through organizations that are able to meet the
donor requirements. Further, as each specific open source project scales and is more
widely adopted, donor funding will flow to deploying instances through technical
implementers. However, this funding does not flow back to the core support of the project
and there is no mechanism to encourage implementers and users to contribute back code
improvements.
Open source licences make software (and other products) available for free. But building
and maintaining these products still requires hard work that the users are contributing to.
UN agencies should assign staff to make contributions to open source projects. Open
source projects prefer contributions in kind as opposed to financial contributions to keep
admin low and a sense of community high. Some cash is however necessary to do things
that nobody else wants to do and to pay a neutral facilitator to coordinate the project.
UN agencies should develop procedures to make unconditional and non-refundable cash
contributions to open source projects. There are various mechanisms that could ensure
open source projects receive core funding, e.g. a percentage (10%?) of each funded
implementation should flow back to support the core project. Currently used regular grant
agreements are not suitable as they require specific deliverable against a specific timeline.
The legal umbrella of an open source project, e.g. The Linux Foundation, cannot take
responsibility for these deliverables and timelines as it has no control over the project. The
project is controlled by a Strategy Board consisting of users. This is comparable to the trust
funds many UN agencies are managing: i.e. donors put money into the fund and get a seat
on a board to decide how the money should be used. While most UN agencies can receive
money to their trust funds, they have no procedures to contribute funds to a similar
mechanism: i.e. allocate money to an open source project and take a seat on the board of
the project to decide how the money should be spent.
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